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The extreme desirability of consolidation and the evident fact that it 
would be for the public interest under such circumstances almost lead one 
to endorse this opinion and approve this exercise of the power of eminent 
domain. The following cases justify the use of eminent domain in regard to 
railway shares under some conditions. Railway Company v. Garret, 50 Ohio 
St. Rep. 405; Gregg v. Northern Railroad, 67 N. H. 452. But the decision 
in the principal case is unsatisfactory and incomplete in respect to the fact 
that it does not show under what conditions and terms the charter of the 
lessee company was originally granted and, in a word, with insufficient com- 
ment, holds that the statute does not impair the obligation of a contract. In 
the absence of a reserve power to consolidate or amend, in the constitution 
or the charter, upon principle it would seem that the unanimous consent 
of the shareholder must be secured in order to consolidate. I Wilgus Cor- 
poration Cases, 1004. Yet the leading writers recognize that shares of dis- 
senting stockholders may be seized under the power of eminent domain. 
See 3 Mich. Law Rev. 309 for further discussion. 

Savings Banks — Payment of Forged Order After Death of Depositor. 
— An action was brought by an administratrix to recover the amount of 
intestate's deposit, in a savings bank, with interest. The money had all been 
paid out by defendant on five orders presented with the pass-book at various 
times after the death of the depositor, and purporting to be signed by the 
depositor, though in reality the signatures were forged. Defendant had no 
knowledge of depositor's death at the time of making any of the payments. 
It was found on the trial that by a critical examination and physical com- 
parison of the signatures on the orders with that on the signature book the 
forgery would have been apparent. Held, that defendant was liable. Kelley 
v. Buffalo Savings Bank (1904), — N. Y. — , 72 N. E. Rep. 995. 

One of the rules of the bank provided that "the secretary will endeavor 
to prevent frauds, but all payments made to persons producing the deposit 
books or duplicates thereof, shall be good and valid payments to the depositors 
respectively." Another rule provided that "on the decease of any depositor 
the amount standing to the credit of the deceased shall be paid to his or her 
legal representatives when legally demanded." The decision is based on the 
fact that due diligence was not exercised by defendant to ascertain the iden- 
tity of the party presenting the pass-book, and is in accord with reason and 
authority. It has quite generally been held, under similar circumstances, that 
the bank is bound to exercise at least ordinary diligence. Appleby v. Erie Co. 
Sav. Bank, 62 N. Y. 12 ; Sullivan v. Lewiston Inst, of Sav., 56 Me. 507 ; Ladd 
v. Augusta Sav. Bank, 96 Me. 510; Brown v. Merrimac River Sav. Bank, 67 
N. H. 549. And where the bank, has agreed to "use its best efforts to prevent 
fraud" it is bound to the exercise of more than ordinary diligence. Allen v. 
Williamsburgh Sav. Bank, 69 N. Y. 314. See also Kummel v. Germania 
Sav. Bank, 127 N. Y. 488, 13 L. R. A. 786. In Schoenwald v. Metro- 
politan Sav. Bank, 57 N. Y. 418, however, it was held that the bank had 
a right to pay to anyone presenting the pass-book, and that the fact that 
a receipt was forged was immaterial. Where the depositor is dead, however, 
it has been held that the rule as to diligence no longer applies, the bank 
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being bound absolutely, by the second rule above, to make payment to the 
legal representative, and one of the j udges in the present case based his con- 
currence on this ground. Mahan v. South Brooklyn Sav. Inst., 175 N. Y. 69; 
Farmer v. Manhattan Sav. Inst., 60 Hun (N. Y.) 462; Padmore v. South 
Brooklyn Sav. Inst., 48 N. Y. App. Div. 218. But these cases are to be dis- 
tinguished from the principal case by the fact that in each of the former the 
bank had notice of the depositor's death. Where, on the other hand, there 
has been no actual notice of the death and no negligence on the part of the 
bank is shown, the bank has been held discharged by payment on a forged 
receipt to one presenting the pass-book. Donlan v. Provident Inst, for Sav- 
ings, 127 Mass. 183; Goldrick v. Bristol Co. Sav. Bank, 123 Mass. 320. 

Suretyship — Statutory Disability of Married Women — Mortgage of 
Separate Property. — A. and wife gave mortgages on all their property to 
indemnify sureties on A.'s bond. Afterwards each separately borrowed 
money and gave a mortgage therefor on their respective properties, the money 
all being used to pay A.'s shortage and to have the mortgages to his bonds- 
men discharged. In an action on the wife's note and to foreclose the mort- 
gage on her property, it was Held, that the plaintiff could not recover, defend- 
ant's contract being one of suretyship, and thus void under the code. Field 
v. Campbell (1904), — Ind. — , 72 N. E. Rep. 260. 

The decision is clearly right, especially as the facts showed that the plain- 
tiff, by his agent, had knowledge of the use to which the money borrowed 
was to be put. It had been held, in a similar case, that where the lender 
acted in good faith and had no knowledge or reason to suppose that the 
money loaned was not for the wife's benefit, she is estopped to deny liability. 
Bouvey v. McNeal, 126 Ind. 541; Cummings v. Martin, 128 Ind. 20; Long v. 
Grosson, 119 Ind. 3; Chambers v. Bookman, 32 S. C. 455. The question 
whether a married woman is a surety in an obligation is to be determined 
not from the form of the contract but from the inquiry as to whether she 
received in person or in benefit to her separate estate the consideration on 
which the contract depends. Harbaugh v. Tanner, — Ind. — , 71 N. E. Rep. 
145 ; Vogel v. Leichner, 102 Ind. 55. It seems to be quite well settled that 
a wife who gives a note or a mortgage on her separate property to secure her 
husband's debt or to procure money for his use is a mere surety. See 8 L. R. 
A. 406, 795; Bell v. Coe, 77 Cal. 54; Elston v. Comer, 108 Ala. 76; Veal v. 
Hart, 63 Ga. 728. But in a few states it is held otherwise. Jones v. Holt, 
64 N. H. 546; Wells v. Foster, 64 N. H. 585; Iona Sav. Bank v. Boynton, 69 
N. H. Tj; Kuhn v. Ogilvie, 17 Pa. Co. Ct. 635. In the case last cited, it was 
held under a statute similar to that of Indiana that where a wife mortgaged 
her realty to procure money for her husband's use, the lender knowing the 
purpose, still her contract was not one of suretyship but was a valid disposi- 
tion of realty. This seems to be based on the common law theory of a 
mortgage. 

Tort — Action Against Manufacturer By One Not a Purchaser. — 
Plaintiff, a bartender, brings action against a bottler of champagne cider for 
damages for loss of an eye caused by the explosion of a bottle of defendant's 



